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Preface 

 
 Under the constitution of India, citizens are entitled to personal rights under Articles 13, 14 and 

15 by which the citizens of India are to be treated equally before the law and the provisions also 

seek to prohibit discrimination on the basis of religion, caste or sex. Article 44 prescribes for the 

state to make positive efforts in achieving the state of Uniform Civil Code. The Uniform Civil 

Code represents a feasible and just legal system whereby every community is meant to be treated 

equally but the circumstances under which it is developed and implemented cannot be ignored. 

The possibility of creating a legal system through internal reforms shouldn’t be dropped but 

should be worked upon in order to reach towards an equitable society. It has been a matter of 

debate ever since which could not be addressed till now. The debate garners attention in the light 

of the recent stance of the central government to ask the Law Commission of its view on the 

implementation of the UCC across India.  

This literature review tries to look at the debate over the UCC and its interface with the personal 

laws which happen to be the first  
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Review of Literature 
 

 

Sabeeha Bano writing for EPW in her article titled “Expanding Gender Justice under Muslim 

Law” says that- The broad consensus which seems to be emerging in Indian society with respect 

to the enactment of Uniform Civil Code is that such an enactment is a difficult proposition, but 

the objectives sought to be promoted through the enactment of Uniform Civil Code can be 

achieved equally well by a process of reform of the different personal laws through internal 

initiative of the communities themselves. Our discussion of the data from the respondents shows 

that there is a clear understanding of the need for this kind of reform as well as a clear 

understanding of the areas where such reforms are called for. Our respondents' specific answers 

also go to show this broad consensus. The respondents were asked to indicate whether a Uniform 

Civil Code should be enacted, or Muslim Personal Law should be retained as it is, or it should be 

reformed. Only 29 (14 per cent) respondents said that Muslim Personal Law should be replaced 

with a gender-just Uniform Civil Code, and a roughly equal number 30 (15 per cent) felt that 

Muslim Personal Law should be retained as it is. Of the remaining respondents, 35 (28 percent) 

felt that Muslim Personal Law should be retained with minor changes and another 57 (29 per 

cent) said that Muslim Personal Law needs drastic reforms, but that these changes should be 

brought about within an Islamic framework. There cannot be clearer indication for the leaders of 

the community and greater reason for them to initiate the process of reform than this testimony. 

Some of the leading Women’s Rights group came together to discuss the issue and its impact on 

women under the title “Drafting Gender Just Laws” recorded by Nandita Gandhi, Geetanjali 

Gangoli and Nandita Shah for EPW, they brief about the discussion that mentioned “Evolving 

laws for women, whether for preventing atrocities on them or for gender justice, have always 

encountered problems and opposition. Early social reformers had to persuade a reluctant British 

raj as well as face a hostile Hindu orthodoxy. Later, the All India Women's Conference had to 

struggle within the nationalist movement to bring in new laws. The Hindu Code Bill was dubbed 

'anti Hindu', vehemently opposed and watered down considerably. The Uniform Civil Code 

(UCC) as envisaged by some of the framers of the Constitution was meant to bring laws which 

would provide women with more favorable provisions in the areas of marriage, divorce, 

maintenance, custody and adoption. It was opposed on the grounds of religious freedom and 

interference with each community's personal laws.” They further traced the contemporary 

position of the UCC and said “Today, the Hindutva forces which have traditionally opposed any 

change regarding women's role and position have placed the UCC on their political agenda. The 

debate has become polarized into a pro-UCC and pro-BJP position versus a pro-personal laws 

and anti-UCC position.” 

 

Ranjana Padhi (Saheli) presented the group's position on equal laws for all women. She felt that 

right wing resurgence and communalism has profoundly impacted the women's movement by 

leading sections of it to postpone the struggle for gender justice. Many groups within the 

women's movement have suffered disenchantment with the legal process. Whilst it is important 

that alternatives to the legal process and legislative reforms be worked out, they cannot be totally 

dismissed as legal changes have aided women in their quest for justice. She felt that the 

community was more often than not represented by religious leaders and the voices of women 
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were not heard. So far, these leaders had not given much thought to women's issues and their 

rights for over 40 years. The agenda for gender just laws cannot be indefinitely postponed.   

Assessing the case of Sarla Mudgal in her article titled “Hindu Men- Monogamy and Uniform 

Civil Code” women’s rights lawyer Flavia Agnes says that, “the case has strengthened the arms 

of the Hindutva forces, whose main political plank in the forthcoming elections will be the 

uniform civil code. The media publicity following the judgment seems to have sidetracked the 

basic issue, i.e. bigamy by Hindu men. Hence the various presumptions made by the judgment 

have remained unaddressed, some of which are listed below: 

(i) Hindu marriages are monogamous in nature;  

(ii) The judiciary has consistently and systematically upheld the principle of monogamy among 

Hindus by penalizing the errant husbands:  

(iii) The only breach of monogamy among Hindus is by conversion to Islam. To quote from the 

judgment, "....there is an open inducement to a Hindu husband, who wants to enter into a 

second marriage to become a Muslim..."  

(iv) A uniform civil code will plug this loophole and ameliorate the sufferings of Hindu women;  

(v) All the four petitions which the judgment dealt with were filed by women whose husbands 

had converted to Islam and remarried; and  

(vi)Both the judges who heard the matter advocated enforcement of a uniform civil code on a 

priority basis as the only remedy to conversion and bigamy by Hindu men. 

She also talks of the results of a random sampling of some reported judgments during the 

intervening period of 30 years from Bhaurao in 1965 to Sarla Mudgal in 1995. The vivid 

description of the marriage ceremonies of various communities, at the risk of being repetitive, is 

deliberate. The case law is relied upon not only to expose the hollowness of the provision of 

monogamy but as a study of a society rich in its diverse culture, a diversity which could be 

comprehended neither by our legislators nor by our judiciary and also to highlight the adverse 

implications to women, of sweeping it with a brush of uniformity. 

Her article further reads that “Contrary to popular belief that the four petitions were filed by 

women whose husbands were converted, one of the petitions was filed by the second wife, 

whose husband induced her to convert and marry him and subsequently due to pressure from the 

first wife reconverted to Hinduism and lived with the first wife. The woman has a two-year old 

son out of this marriage.”  

While the Supreme Court eulogized a uniform code as a remedy for all ills, it has not commented 

upon the status of this child. Does a court have the power to declare a valid marriage contracted 

under Muslim law between Muslims as invalid? Justice Kuldip Singh makes a curiously 

ambiguous comment: The marriage solemnized by a Hindu husband after embracing Islam may 

not strictly be void under the Hindu Marriage Act because he is no longer a Hindu... The review 

petition which is admitted, seeks to clarify this legal position of this child and its mother.  

The second judge on the bench in the controversial case, Justice Sahai, has made a valuable 

suggestion: "... No religion permits deliberate distortions... The government should consider the 

feasibility of appointing a committee to enact a Conversion of Religion Act, immediately, to 

check the abuse of religion by any person. The law may provide that every citizen who changes 

his religion cannot marry another wife unless he divorces his first wife. The provision should be 

made applicable to every person whether Hindu, Muslim, Christian, Sikh, Jain or Buddhist. Such 
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an act could effectively deal with the problem of conversion and bigamy which the judgments 

seek to arrest.  

It also needs to be pointed out that while Justice Sahai concurred that enforcement of a uniform 

civil code is an ideal lobe pursued, he cautioned that it would be possible only when sentiments 

and emotions have to be cooled and tempered by sincere effort, and advocated several 

intermediary measures as stepping stones towards the uniform code. "...But ours is a secular 

democratic republic. Freedom of religion is the core of our culture. Even the slightest deviation 

shakes the social fiber. While a unified code is imperative... the first step should be to rationalize 

the personal law of the minorities to develop religious and cultural amity."  

This note of caution seems to have been totally drowned in the media campaign for the 

enforcement of a uniform code on a priority basis. It is wishful thinking (or a political ploy) to 

advocate a uniform code as a means of curbing polygamous tendencies of men. If codified 

Hindu law worsened the situation of Hindu women, what is the basis upon which uniformity is 

being advocated for lesser mortals?  

The most interesting articulation comes from Indira Jaisingh which Razia Patel writes in her 

article that “in reality, whether we want it or not, there is a common civil code that operates for 

all women. All family codes – be they Hindu, Muslim, Christian or Parsi – discriminate against 

women…Women have no rights under family laws. This is common code of discrimination and 

disinheritance”. 1  Arguing that pluralistic legal systems must be based on ideas of non-

negotiability of equal rights for women, she observes that clarity on which issues are personal 

and which fall within civil law is essential. 

Razia further explores the required changes in the Muslim Law and finds that “There are two 

major views on personal laws: one advocates no separate personal laws for Muslims, and calls 

for immediate implementation of UCC as per Article 44 of the Constitution; another view 

advocates retaining separate laws, but making some reforms which address the above lacunae. 

There is also a third view, which denies that there are any unjust provisions at all, and a proper 

implementation of religious scriptures will ensure justice to women. 

The first kind of opinion is generated on two grounds: hardcore secularists profess that in a 

secular state, the laws must be separated from religion (Sathe 1986: 5). Clarifying the secular 

point of view, Sathe says, “The debate on UCC must be freed from such communal overtones. A 

UCC is desired not in order to satisfy Hindu Chauvinism or to humiliate the non-Hindus. It is 

desired as a rational, humanistic and just law for human affairs” (ibid: 5). 

The people supporting UCC from a secular point of view have good intentions no doubt, but 

since independence, the implementation of Article 44 has remained as just an ideal that is not 

practical. The main reason is the politics of personal laws from colonial times which is deep 

rooted in Indian polity now, compounded by the lack of political will today. Implementation of 

UCC from a secular perspective seems to be an impossible task now. 

There is another group of supporters for UCC, which has made the task more difficult – and that 

is the Hindu chauvinists. The Sangh parivar – which includes all shades of Hindu nationalists 

have always used MPL as a Muslim bashing tool, and in turn Muslim fundamentalists gather the 

community around MPL in a fear driven process to protect it from these forces. Thus, the 

communal identity politics is complimentary for each other’s growth, but at the cost of the 

fundamental rights of Muslim women. Against this background, the third group favouring 

reforms within personal laws seems to be more practical and acceptable to many Muslim 

reformists as well as women’s organisations. Attempts to organise a voice for the reform of MPL 
                                                             
1 Aawaz-e-Niswan 1999:21 
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have been done time and again since independence. Various organisations, individuals and 

women’s organisations have initiated debates on this. 

Noted scholars like A A A Fayzee, Satyranjan Sathe, Asghar Ali Engineer, and others have also 

put up their detailed viewpoints and drafts for changes in personal laws. 

In his analysis where he tries to find the colonial roots of the Muslim Personal Law in India, 

Anderson (1996) has detailed the process of the making of MPL in India as a British effort to 

facilitate achievement of two broad goals: to extract economic surplus in the form of revenue 

from the agrarian economy, and second, to maintain effective political control with minimal 

military involvement. They followed a path of least resistance and exercised power by adapting 

the contours of pre-colonial political system, including law. Dividing all indigenous legal 

arrangements into two categories – Hindu and Muslim – was inadequate to contain the diversity 

of legal life in the subcontinent both within the Muslim community and between Hindus and 

Muslims. Within the Muslim community, for instance, unified Muslim personal law ignores all 

differences between Shia, Sunni, Ahmadi, Wahabi sects, and also ignores the fact that certain 

groups like Khojas, Memons and Mapillas are customarily governed by personal laws of Hindu 

inspiration (ibid: 21). In their effort to accommodate and deal with the diversity of social groups, 

courts treated the Quran as a binding code of law (ibid: 11). This creation of “Mohammedan 

law” ignored customary laws, regional variations and inaccuracies in translation (ibid: 14). 

Colonial legal interpretations, while not strictly wrong, “were arrested frozen forms of 

representation. They often had more to do with a limited kind of textual accuracy than a genuine 

appreciation of the norms by which people lived” (ibid: 19). Thus the detailed analysis by 

Anderson (1996) indicates that the MPL in India has been formed by British colonial political 

considerations, and it was actually not very much in line with actual practices being followed by 

the people at the grassroots level. 

 

 In his article “Personal Laws: Promoting Reform from Within” Imtiaz Ahmad is of the view that 

“In the absence of adequate and sound empirical research on the social aspects of Muslims any 

such assertion would be extremely erroneous. Nonetheless, if one is serious about promoting 

legal reform from within, whatever is suggested by lay opinion would have to be matched with 

realities on the ground. Provisions which lead to widespread hardships should be addressed first; 

action on those provisions which do not result in extensive hardships should postpone until later.  

After these preliminary exercises have been gone through, a campaign specifically addressed 

within the community should be mounted to enlist popular support for rationalization and/or 

reform in the desired direction. This campaign should have two thrusts. On the one hand, it 

should attempt to approach the sections which are directly affected by the existing provisions in 

order to convince them about the necessity of rationalization and/or reform from their viewpoint 

and to enlist their support in favor of such initiative. On the other hand, it should try to create a 

framework for dialogue and debate between the protagonists and antagonists of contemplated 

rationalization. Given the hard line position of the large majority of the ulema and leaders of 

conservative Muslim opinion who find and use the Muslim personal law issue as a means of 

consolidating the community and whose political interests and source of patronage such 

rationalization would threaten substantially, strong opposition and resistance from them against 

any attempt towards rationalization and/or reform is to be anticipated. Hence, also the necessity 

for a dialogue.  

As this campaign is under way, concerned Muslims as a collectivity or any group among them 

should set up a committee of Muslim jurists, lawyers, willing ulema, law teachers, social 
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scientists, professionals and members of the middle classes to work out in detail the precise form 

the rationalized provisions should take. In other words, the precise wording of the provisions 

should be worked out. The provisions could then be codified. Once such piecemeal codification 

has been achieved, the groundwork for codification of the entire corpus of Muslim personal law 

would have been laid.”  

 

In July this year, the Indian Express 2 , reported that the Government has asked the Law 

Commission to examine the issue of Uniform Civil Code. The Law Minister Sadanand Gowda 

had earlier said that a “wider consultations” will be held with various personal law boards and 

other stakeholders to evolve consensus and the process may take some time. The India Express 

also recorded the resentment the next day, of the retired Justice A R Laxmanan who regretted 

that the UPA did not pay heed to his report on UCC and he says, “Everything was put in cold 

storage by the previous government. They did nothing about it. I am disappointed that no effort 

was made to examine the feasibility of the Uniform Civil Code.” He also said that his reports 

were elaborate and pointed specifically towards the need to have a common code in the larger 

public interest but the government simply sat over it. Congress spokesperson Abhishek Singhvi, 

however, retorted that “Is it not very interesting that whenever we come near major elections, 

you today throw Ayodhya, tomorrow throw, before the UP elections, the uniform civil 

code…the day after, I am sure, before another election, Article 370…and you shoot and scoot. 

Has anything concrete ever been done by the Government except this policy of deliberately 

creating a divisive atmosphere by deliberately raising and making such issues for crass political 

gains,” 3  The BJP Delhi spokesperson Mr. Ashwini Upadhyay writes for One India that 

“Bringing the UCC would reduce and help in simplifying many technicalities and loopholes, 

present in existing personal laws. UCC was the dream of our constitution makers. The 

Government should draft a Common Civil Code with the opinion of Law Commission, National 

Human Right Commission, National Commission for Women, Former Attorney Generals, 

Solicitor Generals and Judges of the Supreme Court and must implement the UCC in spirit of 

the Article-44  of the Constitution on priority.” 4 

 

The United Democratic Front has also been reported to be saying that the UCC is the biggest 

threat to secularism in the country when the opposition leader in the State Assembly Ramesh 

Chennithala said “The code will be a threat to secularism and unity being upheld by the people 

of the country,” in Thiruvananthapuram in a statement. 5 

 

An article in the EPW by Alok Prasanna Kumar of Vidhi Centre for Legal Policy mentions that 

the much touted Portuguese Civil Code applicable in Goa too is not uniform as it has different 

rules for Catholics and a different rule for the other communities. He interestingly chalks out 

                                                             
2 The Indian Express, Published: July 1, 2016 available at:  
http://indianexpress.com/article/india/india-news-india/uniform-civil-code-law-commission-
2887997 accessed on-July 13,2016     
3 The Indian Express, Published: July 2, 2016 available at: 
http://indianexpress.com/article/india/india-news-india/upa-sat-on-my-report-calling-for-uniform-
civil-code-says-ex-sc-judge-as-nda-asks-for-another-2888764, Accessed on- July 13, 2016 
4 One India on March 11, 2016, available at http://www.oneindia.com/feature/why-india-urgently-
needs-uniform-civil-code-2037892.html accessed on July 13, 2016  
5 The Indian Express on July 3, 2016 available at http://indianexpress.com/article/india/india-news-
india/uniform-civil-code-a-threat-to-secularism-udf-2891327 accessed on- July 13, 2016 

http://indianexpress.com/article/india/india-news-india/uniform-civil-code-law-commission-2887997%20accessed%20on-July%2013,2016
http://indianexpress.com/article/india/india-news-india/uniform-civil-code-law-commission-2887997%20accessed%20on-July%2013,2016
http://indianexpress.com/article/india/india-news-india/upa-sat-on-my-report-calling-for-uniform-civil-code-says-ex-sc-judge-as-nda-asks-for-another-2888764,%20Accessed%20on-%20July%2013
http://indianexpress.com/article/india/india-news-india/upa-sat-on-my-report-calling-for-uniform-civil-code-says-ex-sc-judge-as-nda-asks-for-another-2888764,%20Accessed%20on-%20July%2013
http://www.oneindia.com/feature/why-india-urgently-needs-uniform-civil-code-2037892.html%20accessed%20on%20July%2013
http://www.oneindia.com/feature/why-india-urgently-needs-uniform-civil-code-2037892.html%20accessed%20on%20July%2013
http://indianexpress.com/article/india/india-news-india/uniform-civil-code-a-threat-to-secularism-udf-2891327%20accessed%20on-%20July%2013
http://indianexpress.com/article/india/india-news-india/uniform-civil-code-a-threat-to-secularism-udf-2891327%20accessed%20on-%20July%2013
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that “Whether it is the courts, the Constituent Assembly or even those who are proposing the 

UCC as a panacea to gender inequality in laws or “national integrity,” no one seems to hve a 

clear conception of what such a code would actually look like.” He further compares it to Lewis 

Carroll’s fabled Snark- no one knows what it looks like or what it is supposed to do. Like 

Carroll’s intrepid crew, we have nothing but a blank paper where there should be a map 

describing how and where one might find the UCC. A line here about Muslim women’s rights, 

an argument there against polygamy do not make for the “code”. The inability of anyone 

advocating the UCC to come up with a coherent draft of what they are talking about seems to 

suggest that the UCC, like the Stark, is Boojum that will make its finder disappear!” 6 

 

Nivedita Menon writing for The Hindu7 asks “What is the value of uniformity? Is it for the 

“integrity of the nation” that uniformity in laws is required, as some judicial pronouncements 

have suggested? If so, who exactly is the beneficiary? Which sections of people benefit from 

“integrity of the nation”, that abstract entity which is not exactly at the top of your mind as your 

husband throws you out on the street?  

 

The write up further questions “Or are uniform laws meant to ensure justice for women in 

marriage and inheritance? In that case, a Uniform Civil Code would simply put together the best 

gender-just practices from all Personal Laws. So yes, polygamy and arbitrary divorce would be 

outlawed (a feature derived from Hindu Personal Law). But conversely, as feminist legal activist 

Flavia Agnes has often pointed out, a Uniform Civil Code would require the abolition of the 

Hindu Undivided Family, a legal institution that gives tax benefits only to Hindus, and all 

citizens of India would have to be governed by the largely gender-just Indian Succession Act, 

1925, currently applicable only to Christians and Parsis. 

 

Noted scholar Faizan Mustafa says “Advocates of the uniform civil code attach out of place 

importance to Muslim Personal Law (MPL) without really appreciating both its lack of 

“legality” as well as “divinity”. In fact, the Muslim Personal Law Board has, in its affidavit in 

the apex court, taken the position that MPL is not “law” as defined by the Indian Constitution.”8 

 

Voicing Bebaak Collective, Advocate Hasina Khan writes along with Mary E. John “It is amply 

evident that the Law Ministry’s note on the UCC does not venture beyond the old desire for 

uniformity, and barely finds room for equality. This makes it all the more imperative to nurture 

and promote alternative perspectives — diverse voices must be empowered to enter public 

discourse, whether or not the state is ready to listen. After all, the common goal is gender justice, 

whether it is uniform or plural.” 

 

“However, the biggest obstacle in implementing the UCC, apart from obtaining a consensus, is 

the drafting. Should UCC be a blend of all the personal laws or should it be a new law adhering 

to the constitutional mandate? There is a lot of literature churned out on UCC but there is no 

                                                             
6 Economic and Political Weekly, Vol: 51, Issue No. 25, June 18th, 2016  
7 The Hindu, Dated: July 15, 2016 available at http://www.thehindu.com/opinion/lead/nivedita-
menon-on-uniform-civil-code-it-isnt-about-women/article8850353.ece  
8 Indian Express on September 19, 2016 available at- 
http://indianexpress.com/article/opinion/columns/islam-quran-islamic-law-triple-divorce-
supreme-court-muslim-personal-law-constitution-illusion-of-legality-3037921  

http://www.thehindu.com/opinion/lead/nivedita-menon-on-uniform-civil-code-it-isnt-about-women/article8850353.ece
http://www.thehindu.com/opinion/lead/nivedita-menon-on-uniform-civil-code-it-isnt-about-women/article8850353.ece
http://indianexpress.com/article/opinion/columns/islam-quran-islamic-law-triple-divorce-supreme-court-muslim-personal-law-constitution-illusion-of-legality-3037921
http://indianexpress.com/article/opinion/columns/islam-quran-islamic-law-triple-divorce-supreme-court-muslim-personal-law-constitution-illusion-of-legality-3037921
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model law drafted. Many think that under the guise of UCC, the Hindu law will be imposed on 

all. The possibility of UCC being only a repackaged Hindu law was ruled out by Prime Minister 

Atal Bihari Vajpayee when he said that there will be a new code based on gender equality and 

comprising the best elements in all the personal laws.” 9 

 

“The UCC should be a perceivable combination of fundamental rights guaranteed to all and 

religious dogmas practiced by nearly all. It should be a code, which is just and proper according 

to a man of ordinary prudence, without any bias with regards to religious or political 

considerations. Creating awareness becomes paramount in this scenario. In order to be readily 

acceptable and to prevent social backlash, society needs to be more conscious and sensitive 

towards other communities, and a common law governing them all in personal matters, same as 

criminal or constitutional other matters.”10 

                                                             
9 Gandhi, B.M.(ed.), V.D. Kulshrestha's Landmarks in Indian Legal and Constitutional History , (8th ed., 
2005) 
10 Empirical Research On The Need For Uniform Civil Code In India by R Maya And Rytim Vohra for 
International Journal of Law and Legal Jurisprudence Studies :ISSN:2348-8212:Volume 2 Issue 7 
available at- http://ijlljs.in/empirical-research-on-the-need-for-uniform-civil-code-in-india  

http://ijlljs.in/empirical-research-on-the-need-for-uniform-civil-code-in-india

